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In the- 


HttSrb States (Kottct af A)t|ieals for tite 
BatrM of (if oloodtm 


April Term, 1946. 


No. 9300 


Edward C. Edwards, 


Appellant, 


James Stewart & Compaisty, Inc., et aL, 
doing business as James Stewart Com¬ 
pany Associates, 

Appellees. 


Appeal From the Distbich: Court of the United States 
For the Districjt op Columbia. 


BRIEF FOR APPELLANT. 


Jorisdictional Statement. I 

( 

I 

The jurisdiction of this Court of this appeal is derived I 
from Title 17, Sec. 101, D. C. Code (1940), and also Sec. i 
226, D. C. Code (1924). ! 
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The jurisdiction of the District Court below is based 
upon Title Eleven (11), Secs. 301, 305, 306, 309 and 325, 
DJ C. Code (1040). The amount involved is in excess of 
$3,0(X), exclusive of interest and costs. 


STATi 




NT OF THE CASE. 


Appeal by Edward C. Edwards, appellant, hereinafter 
referred to as plaintiff, is from a final judgment of the 
District Court below, granting motion of appellees, here¬ 
inafter referred to as defendants, to dismiss, and in dis¬ 
missing plaintiff’s Complaint, in conspiracy for prevent¬ 
ing plaintiff from obtaining employment (Appendix 1-9) 
“on the ground,” expressly set forth in the judgment, 
“that the said Complaint, and Exhibits thereto, constitute 
a privileged communication upon which no cause of ac¬ 
tion may ‘be maintained” (Appendix 11). 

The Complaint (Appendix 1-9) sets forth, in substance, 
the following facts: 

That plaintiff, Edward C. Edwards, was at all of the 
limes mentioned in the Complaint, a competent and expe¬ 
rienced accountant; that on.or about September 18, 1941, 
and prior thereto, the three corporate defendants, James 
Stewart & Company, J. H. Deutschbein & Company and 
The Peter F. Connolly Company, doing business and hav¬ 
ing a joint office in the District of Columbia, imder the 
firm name and style of James Stewart Company Asso¬ 
ciates, were engaged under written contract with the 
United States in the construction of a Naval Air Base at 
Trinidad, British West Indies; that on or about Septem¬ 
ber 18, 1941, defendants employed plaintiff as semor ac¬ 
countant at Trinidad, at a salary of $70.00 i)er week, and 
from that date until on or about November 15,1941, plain¬ 
tiff duly performed duties required of him as such senior 
accountant for defendants, when, due to extremely ad- 
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verse working conditions, plaintiff snbmitted to defend- i 
ants, at Trinidad, his voluntary resignation, which was ac- | 
cepted by defendants; that, thereupon, defendants deliv- j 
ered to plaintiff defendants^ letter, addressed to plain¬ 
tiff, dated November 21, 1941 (copy of which is annexed 
to the Complaint, marked Exldbit “A’’ [Appendix 7]), 
wherein defendants stated: 

I 

! 

“This is to certify that your release from the j 
employ of this Company has been iHii at your own | 
request and without prejudice.’’ 

The Complaint further alleges that plaintiff returned to 
the United States, arriving November 26, 1941, and there¬ 
upon he diligently made many efforts to obtain employ- j 
ment as an accountant, and otherwise, from various cor- ' 
porations and others; that plaintiff applied for employ¬ 
ment to eight different corporations, the names and ad¬ 
dresses being set forth in the Complaint; that one of such | 
corporations to whom plaintiff applied was National | 
Association of Eegulars, 941 Eye Street, N. Washing¬ 
ton, D. C.; that plaintiff was required to, and he fur¬ 
nished to each of the said prospective employers the j 
names of plaintiff’s last employers, the defendants; that i 
after inquiry was made by said prospective employers, | 
concerning plaintiff, directed to defendants herein, em- [ 
ployment of plaintiff was denied to plaintiff by said 
prospective employers solely by reason of the unlawful 
acts of defendants as hereinafter set forth {Appendix 4). 

The 7th paragraph of the Complaint alleges (Appendix | 
4): I 

“The plaintiff avers that said defendants didj 
conspire, combine, confederate and agree together j 
and with each other, to prevent the plaintiff in ob-l 
taining employment from, to wit, December of' 
1941, to December of 1942, and as a means of ef-| 
fecting the object thereof, between November 21, i 
1941, and November 18, 1942, the defendants caus^j 
to be mailed by means of the United States mail,! 
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letters s]^ifically of and concerning the plaintiff 
herein, fis office, person and professional dignity, 
proj^rty and profession, and ability, and means of 
livelihood, and which letter, copy of which is an¬ 
nexed hereto and hereby made a part hereof by this 
reference, and marked Exhibit “B,’’ was addressed 
by defendants and by them mailed to the National 
Association of Regulars, postage prepaid by de¬ 
fendants, and which letter was duly delivered via 
United States mail, to the said addressee, as one 
of tile series of letters addressed to individuals, 
firms, and corporations, set forth in paragraph 5 
of this Complaint, That carbon copies thereof were 
also duly mailed to defendants’ office in Trinidad, 
B.WX, 3 copies thereof, one each to a Mr. Master- 
son, a Mr. Coakley, and a Mr. Davidson; three 
copies were mailed by defendants to three contrac¬ 
tors in New York City, N. Y.; one copy to the office 
of the defendants in New York City, and one copy 
of said letter was placed in the defendants’ jier- 
manent file, and one copy in their daily file.” 


Exhibit “B” (Appendix 8), above referred to, dated* 
November 18, 1942, being the second letter of the defend¬ 
ants, is, as follows: 
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Exhibit ""B.” 

A asocla t ea In Reference To 

James Stewart & Co^ Inc. Navy Department 

EL J. Deutschbein Cknnpany, Inc. Bureau of Yards & Docks 

The Peter F. Connolly Company Contract No. y4627 

JAMES STEWAKT COMPANY ASSOCIATES 

CONTRACTOES FoB 
U. S. Naval Air Station 
TannDAD and British Guiana 
VIA AIR MAIL 

TC-12885 November 18, 1842 

Pers. 

National Association of Regnlars, 

841 Eye Street, Northwest, 

Washington, D. C. 

Gentlemen: | 

This office acknowledges receipt of yonr letter, dated ! 
November 6, 1942, addressed to tins Company with respect j 
to Edward C. Edwards. j 

Mr. Edwards was employed as a Senior Accountant i 
from September 18,1841, to November 15, 1841. Althoi^ 
this office gave him a letter on November 21,1941, stati^ 
that he was released from our employ at his own request 
and without prejudice, his services in Trinidad were 1 
not satisfactory. ! 

Very truly yours, | 

JAMES STEWART COMPANY ASSOCIATES | 

Marion Davtoson I 

MARION DAVIDSON i 

MD:ea Authorized Agent I 

cc: OinC-T'dad. (2) I 

ROinC-NY j 

Contractors-N.Y, (3) j 

Mr. Masterson 

Mr. CoaMey ! 

Mr. Davidson ! 

File • • I 

Daily File ! ' I 
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The Complaint further alleges (Appendix 4), that the 
aforesaid wrongs of defendants were perpetrated as a 
means of causing and did cause a grave injury to plain¬ 
tiff in his person, property, profession and business 
during the period from November 21, 1^1, and the 
dcde of the filing of this Complaint (Par. 8, Com- 
X>laint), the plaintiff being engaged in seeking em¬ 
ployment, and said injury being inflicted, defendants 
hindered, obstructed, impeded, denied and oppressed 
plaintiff in the free exercise of his right to ob¬ 
tain employment as an accountant, or otherwise; that 
pursuant to said conspiracy of the defendants, plaintiff 
has sustained great losses and damages, which have been 
inflicted upon him by said conspiracy, and the acts of 
the conspirators in pursuance thereof; that plaintiff has 
been prevented and deterred from being gainfully em¬ 
ployed as he otherwise could and would have been in his 
profession; that the conspirators intended that plaintiff 
should be injured, put to expense and loss of employ¬ 
ment as a result of their conspiracy; that plaintiff was 
obliged to pay and expend a large sum of money in liv¬ 
ing expenses while he was unemployed, and while seeking 
employment which was denied him by the wrongful con¬ 
spiracy as aforesaid, to plaintiff’s special damage which 
he (flaims; and he suffered general damages to his good 
name and recognized ability as aforesaid; and plaintiff 
ftiftima exemplary damages, in all ten thousand dollars 
(Appendix 5). 
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POINTS RELIED ON BY APPELLANT. 

I 

Plaintiff’s Complaint, 'with Exhibits ‘‘A” and “B” at¬ 
tached thereto, state a cause of action in civil conspiracy 
against defendants in preventing plaintiff from obtaining 
employment. 

4 

n 

In view of defendants’ first letter, dated Novemher 21, 
1941 (Exhibit “A”), delivered to plaintiff on that date 
certifying that plaintiff’s release from defendants’ em¬ 
ployment was at plaintiff’s own request and without prej¬ 
udice, this constituted a waiver of privilege in respect to 
defendants’ second letter, dated Novemher 18, 1942 (Ex- 
Hbit “B” which contradicts defendants’ fiirst letter), 
which sets forth that plaintiff’s services in Trinidad in 
behalf of defendants, which ended November 15,1941, were 
unsatisfactory. Defendants are estopped to daim that 
their second letter constitutes a privileged communica¬ 
tion. 


m 

The trial court erred in granting defendants’ motion 
to dismiss (Appendix 10) and in entering judgment dis¬ 
missing the Complaint on the ground that the Complaint, 
and Exhibits thereto, constitute a privileged communica¬ 
tion upon which no cause of action may be maintained 
(Appendix 11), and in failing to hold that said Complaint 
states a cause of action in conspiracy against defendants. 
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SUMMARY OF THE ARGUMENT. 

1. Plaintiff was employed by defendants as senior ac- 
coxmtant in Trinidad, British West Indies, from Septem¬ 
ber 18, 1941, nntil November 15, 1941, at a salary of 
seventy dollars per week, when, due to adverse working 
conditions plaintiff voluntarily resigned, and thereupon de¬ 
fendants delivered their letter to plaintiff, dated Novem¬ 
ber 21, 1941, certifying that plaintiff’s release from de¬ 
fendants’ employment was at his own request and with¬ 
out prejudice. 

2. Plaintiff returned to the United States November 
26, 1941, and thereafter made application to eight dif¬ 
ferent corporations to obtain employment as an acr 
countant, and otherwise sought employment; that plain¬ 
tiff was required to, and did give to prospective em¬ 
ployers defendants’ names as his last employers; that 
after inquiry was made to the defendants, concerning 
the plaintiff, by such prospective employers, defendants 
wrote a letter to said prospective employers, dated No¬ 
vember 18, 1942, stating, although defendants had given 
a letter to plaintiff, dated November 21, 1941, that plain¬ 
tiff was employed by defendants from September 18, 
1941, until November 15, 1941, and was released from 
defendants’ employ at plaintiff’s own request, and with¬ 
out prejudice, “his services were not . satisfactory.” 
Ilj is to be noted that defendants’ second letter fails 
to state that any fact had come to their knowledge 
after plaintiff’s voluntary resignation which would justify 
the statement of defendants that plsdntiff’s services 
“were not satisfactory.” 

3. As a result of the conspiracy from November 21, 
1941, to the filing of the Complaint, by and among the 
defendants and in the writing of defendants’ second 
letter, plaintiff was prevented from obtaining employ- 


ment from any of the eight prospective corporations ' 
to whom plaintiff applied for employment; that plain- | 
tiff, by reason of the conspiracy committed by defend- | 
ants, was deterred, from obtaining employment, and sns- j 
tained loss of salary and was deprived of an income. | 

4. Tlie second letter of defendants, dated November j 

18, 1942 (Exhibit which constitutes one of the | 

pivotal overt acts pursuant to the conspiracy of def^d- I 
ants to prevent, and which did prevent plaintiff from j 
obtaining employment was not a privileged eommuni- ! 
cation. 

In view of defendants’ first letter of November 21, 
1^1 (Exhibit “A”), releasing plaintiff from defend- | 
ants’ employment without prejudice defendants should 
be held to be estopped to assert that plaintiff’s services 
were unsatisfactory, as they did in their second letter 
of November 18, 1942 (Exhibit “B”). ! 

5. This case was heard on the Complaint, Exhibits 

thereto, and the motion of defendants to dismiss. That 
motion, of course, admitted all of the facts set forth in 
the Complaint. Therefore, the judgment of the trial | 
court in dismissing the Complaint on the ground that it | 
failed to state a cause of action in civil conspiracy was | 
erroneous. I 
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ARGUMENT. 


POINT 1. 

TlaintiiTs complaint, with Exhibits and 

attached thereto, state a cause of action in ciyil con- 
s|Mracy against defendants in preventing jdaintiff from 
obtaining employment. 


The motion of defendants to dismiss concedes the 
facts stated in the Complaint (Clawans v. Rives, 70 U. 
S. App. D. C. 107) and set forth in the Statement of 
the Case. 

'a conspiracy to prevent employment which causes dam¬ 
age is actionable. A conspiracy is a combination of two 
or more persons to accomplish by some concerted action 
an unlawful end to the injury of another. 2 Cooley on 
Torts (4th Ed) 185. A civil action lies for a conspiracy 
where an overt act is co mmi tted which results in damage 
to the plaintiff. Nalley v. Oyster, 230 U. S. 165, 182, 183; 
Verplcmck v. Van Buren, 76 N. Y. 247, 259; Van Horn v. 
Van Horn, 56 N. J. L. 318; Hcmsen v. NicoU, 40 U. S. 
App. D. C!. 228; Ewald v. Lane, 70 U. S. App. D. C. 89; 
WMer V. McKee, 111 Pa. St 335, , 337. 

In the last cited case, the Supreme Court of Pennsyl¬ 
vania said: 

“It caimot be doubted that trespass on the case 
for TOnspiracy to defame and thereby injury another 
in his particular avocation or business may be main¬ 
tained whenever, in pursuance of such unlawful 
' combination, means have been employed which 
tended to effectuate and, to a greater or less extent, 
accomplished the object of the conspirators. 
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(Citing authorities.) • • Words which impnte ! 
the want of integrity or capacity, whether mental, 
moral or pecuniary, in the conduct of a profession, 
trade or calling, in which the party unjustly accused 
is engaged, are actionable. 4 Minor’s Inst 380, and 
authorities there cited.” 

In the instant case, the complaint alleges the essential | 
elements of civil conspiracy, and defendants’ motion to | 
dismiss should have been overruled. The complaint alleges i 
that defendants, after writing and delivering to plaintiff j 
defendants’ first letter, dated November 21, 1941, certify- i 
ing that plaintiff’s release from employment by defend- i 
ants was at his, plaintiff’s, own request and without i 
prejudice, wrote a second letter, dated November 18, 1942, j 
to National Association of Begulars, setting forth that | 
although the defendants gave plaintiff a letter dated i 
November 21,1941, stating the plaintiff was released from j 
defendants’ employment at his own request and without ! 
prejudice “his services in Trinadad were not satisfac¬ 
tory.” 

The complaint further alleges that as a result of the 
conspiracy by defendants and their overt acts to prevent 
plaintiff from obtaining employment from certain prospec- j 
tive employers to whom plaintiff had applied, plaintiff l 
was damaged. The complaint alleges the combination of | 
defendants and that by means thereof they conspired to i 
commit and did commit the overt acts in preventing the | 
plaintiff’s employment to his damage. The second letter 
effectuated the overt act. .1 

i 

In Wilder v, McKee, supra, the Court reversed the | 
Trial Court’s action in sustaining a demurrer to the 
declaration. j 

' , I 

The allegations of the complaint in the instant case are i 

similar to those in the WUder-McKee case. The plaintiff! 
in that case averred that he was by profession a teacher; I 
that defendants conspired with their conf^erates to ruin! 


i 
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plaintiff in his profession and in pursuance of, and in 
execution of, their conspiracy maliciously sp(^e and pub¬ 
lished of him in his profession as teacher (words set forth 
at length with innuendoes) which imputed to plaintiff 
want of integrity and capacity, mental and moral, followed 
by an averment of special damage. Wilder v. McKee, 111 
Pa. St 335. 

The complaint in the instant case alleges that plain¬ 
tiff sought employment, after voluntarily resigning his 
position with defendants, and by reason of the wrong¬ 
ful acts of defendants plaintiff was prevented from ob¬ 
taining employment It is submitted that the Supreme 
Court of Kentucky states the rule of law, namely, that 
to entitle one to recover damages from the wrongful 
act of another whereby he has been prevented from ob¬ 
taining employment he must allege that he has sought, 
and by reason of the wrongful act of the defendant 
plaintiff has been refused employment. Mundley v, 
LouisviUe N. R, Co., 105 Ky. 162, 48 S. W. 429. 

1 “The essence of conspiracy is an agreement— 
together with an overt act—^to do an unlawful 

I act, or a lawful act in an unlawful manner.’’ 

Cooper V. Connor, 69 TJ. S. App. D. C. 100, 107, 
cert den. 305 U. S. 642. 

A conspiracy to injure a person’s trade or business 
or' defeat or diminish the revenue property accruing from 
the possession of certain property may be an indictable 
offense. State v. Stockford, 77 Conn. 227, 58 A. 769; 
Fnnck v. Farmers* El. Co., 142 Iowa 621, 121 N. W. 53; 
Crump*s Case, 84 Va. 927, 6 S. E. 620. 

A combination of persons to injure another without 
just cause, such as an injury that is not an incidental 
effect of promoting the legitimate interests of the mem¬ 
bers of the combination is a conspiracy to inflict a 


malicious injury on another, at common law. 
c*. Huegvn, 110 Wis. 189, 85 N. W. 1046. 


Stat^ 

i 


Whenever in pursuance of an unlawful combinatioi^ 
to injure another in his particular avocation or business 
means have been employed which tended to effectuate 
and to a greater or less extent did accomplish the ob¬ 
ject of the conspiracy, an action on the case will lie. 
12 C. J. 589, citing authorities. ! 


No individual or association of individuals has the 
right wantonly to interfere with the business or trade 
of others to prevent them from making a living at their 
business or trade. I/acke v. Clothing Cviters, etc,, As- 
senthly No. 7507 K. of L,, 77 Md. 396, 26 A. 505; Plant 
V, Woods, 176 Mass. 492, 57 N. E. 1011. 

The caption to defendants’ second letter is as follows:! 


“In reference to Navy Department Bureau of| 
Yards and Docks Contract No. y 4627 Jamesj 
Stewart Company Associates Contractors for U. S.l 
Naval Air Station Trindad and British Ouiana! 
Via Air MaH.” j 

The complaint alleges the continuous conspiracy hy\ 
and among the defendants during the period from NoA 
Vember 21, 1941, and the date of this complaint (Par.j 
8, Complaint, Appendix 5). The contents of thej 
second letter clearly set forth the definite change of 
mind of the officers of the defendant corporations from 
their first letter. On the face of the second letter itj 
shows that it was not only sent to National Association! 
of Regulars, but a copy thereof was sent to three con-j 
tractors in New York (evidently those to whom plain-1 
tiff had applied for employment) and a copy each toj 
Messrs. Masterson, Coakley and Davidson (Appendix | 
9). A trial would disclose the fact. j 

Notwithstanding the admitted facts in this case, thej 
Trial Court would not even require defendants to file! 
answer to the complaint, thereby necessarily deciding | 
that plaintiff had not made out a prima facie case. W'e! 


r 
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are at a loss to imagine what the defendants conld al¬ 
lege in an answer that would withstand a motion to 
strike. 

;j . ‘‘The weight of authority is to the effect that 
while the act of an individual may not give rise 
' to a civil Hability, yet the same act committed 
' by several acting in concert may be unlawful 

and constitute an actionable wrong.” 12 C. J, 
583, citing authorities. 

The author continues: 

“The reason for this view may be summarized’ 
as follows: ‘Laws adapted to individuals not 
I acting in concert with others require modifica- 

' tion and extension if they are to be applied with 
effect to large bodies of persons in concert’ {Per 
i Lord lAndley in South Wales Miners* Federal 

tion V. Glamorgan Coal Co, (1905) A. C. 239, 
252, 1 BBC 1, 2 Ann. Cas. 436). An organized 
body of men working together can produce re- 
I suits very different from those which can be pro¬ 
duced by an individual without assistance, be¬ 
cause of the greater power of coercion on the 
i part of the combination (cases), and may make 
i oppressive and dangerous that which if it is 

proceeded from a single person would be other- 

' wise (cases). The combination has hurtful pow- 
' I ers, and influences, not possessed by the indi¬ 

vidual” (cases). The very fact of a combina¬ 
tion may be evidence of a design to do that 
' which is hurtful without just cause (case). The 
result of tills greater power of coercion on the 
i part of a combination of individuals is that which 
is lawful for an individual is not the test of 
what is lawful for a combination of individuals” 
(cases). 

'Can it be said that all reasonable men, after reading 
the complaint and the two letters of the defendants, 
would agree that the plaintiff has not made out a case 
entitling him to recover damages? If not, then the 
plaintiff has a case to be passed upon by a jury. 


POINT n. 


In view of defendants^ first letter, dated Novemberl 
21, 1941 (Exhibit delivered to plaintiff on that 

date certifying that plaintiff’s release from defendants’ 
employment was at plaintiff’s own request and withonll 
prejudice, this constituted a waiver of privilege in re^ 
spect to defendants’ second letter, dated November 18^ 
1942 (Exhibit which contradicts defendants’ first 
letter) which sets forth that plaintiff’s services wer^ 
unsatisfactory. Defendants are estopped to claim tha^ 
their second letter consthntes a privileged commnnica| 
tion. I 

The defendants had every .reason to believe that; 
plaintiff would. exhibit defendants’ first letter to those 
to whom plaintiff would apply for a position. Nevert 
theless, the defendants carried on a conspiracy against 
plaintiff from the delivery of defendants’ first lettejr 
to him until the filing of this complaint which had th^ 
necessary effect to prevent plaintiff from obtaining 
employment. The plaintiff had a legal ri^t to rely 
upon defendants’ first letter, that is, to take defend¬ 
ants at their word. This is the rule of law in regard 
to anticipatory breach of a contract {Suter v. LocJ^ 
wood Dental Co., 45 U. S. App. D. C., 92, 103). Notwith¬ 
standing, defendants wrote their second letter, a year 
after giving plaintiff their first letter, without even in¬ 
forming plaintiff that defendants had changed their 
attitude towards the plaintiff and his capacity as an 
accountant. Did the defendants have a legal rigljt 
to change their position after plaintiff had acted upon 
the first letter of defendants? We submit that upon 
the plainest principles of estoppel defendants ought not 
to be allowed to do so. A man may not take contri- 
dictory positions, Rohh v. Vos, 155 TJ. S. 13, 41, citiijg 


16 


approvingly on page 41, Thorn/pson v. Howard, 31 Mich. 
309, 312, which latter case was also cited approvingly 
by this'Court on x>age 199 in Smith v. Gilmore, 7 U. S. 
App. D. C. 192. “^Estoppel ordinarily proceeds upon 
principles which prevent one from denying the truth 
of statements upon which others have acted where 
the denial would have the effect to mislead them to 
their prejudice.’’ Arizona v. Copper Queen Mining 
Coi, 233 TJ. S. 87 (bottom p. 95); 19 Am. Jur. 634. 

la. 20 C. J., pp. 3-4, the author says: 

I “The doctrine of election of remedies is based 
ux>on Ibe rule that a pa^ cannot, either in the 
course of litigation or in dealings in pais, oc- 
! cupy inconsistent positions (cases); in other words, 
a man shall not he allowed to ' approbate and re¬ 
probate” (cases). Italics supplied 

in Perry v. Sumway, 73 Vt 191-2, 50 A. 1069, the 
Court says: 

“The basal idea of that law being that a man 
shall not be permitted to insist at different times 
upon the truth of each of two inconsistent claims 
or positions, according to the promptings of his 
private interest; as, to affirm and disaffirm a 
contract and the like.” 

The election of the defendants in the instant case in 
writing their first letter and accepting plaintiff’s res¬ 
ignation at his own request, and without prejudice, was 
■with full knowledge of the defendants of the situation, 
and it was irrevocable. Smith v. Gilmore, supra. The 
first letter was without any reservations whatever and \ 
an the facts with reference to plaintiff’s services in 
behalf of the defendants were then known to defend¬ 
ants, or should have been known. 

The certification in defendants’ first letter that plain¬ 
tiff was released from their employ at his own request 
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and without prejudice has a definite meaning. Who¬ 
ever reads that letter undoubtedly would understand ^ 
that plaintiff’s resignation was accepted without in¬ 
jury in general; damage or detriment to plaintiff, or to 
any of his rights or claims. When that phrase is inj 
a decree or judgment of a court it likewise means thei 
same. ! 

I 

That phrase is inserted in a judgment of a Courtj 
when it is intended to obviate the general presumpi 
tion of a dismissal upon the merits. Gamble v. Easi 
Saginaw, 43 Mich. 367; McRae v. Gardner, 131 Mo; 
599. The term is used in order to reserve to the par-| 
ties the privilege of enforcing their rights by subse-i 
quent proceedings. Durant v. Essex Co,, 7 WalL (Uf 
S.) 107, and to destroy the effect of a bar. Northi 
em Pac. B. Co. v. St. Paul, etc., B. Co., 47 Fed. Eepi. 
636. An absolute dismissal where dismissal shoulq 
have been without prejudice is reversible error. Gregl 
ory V. Boston Safe Dep. Co., 144 TJ. S. 606. I 


POINT in. 


The Trial Court erred in granting defendants’ mo¬ 
tion to dismiss, and in entering judgment dismissing 
the complaint on the ground that the comidaint, and 
exhibits thereto, con^tnte a privOeged communication 
upon which no cause of action may be maintained, 
and in failing to hold that said oom|daint states a cau^ 
of action in conspiracy against defendants. 


We submit that we have shown that the defendants 
are not entitled, as matter of law, to the benefit of 
the defense of privileged communication in this case, 
and that the Trial Court should have required the 
fendants to answer the complaint. 1 


I 
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CONCLUSION. 

We respectfully submit that the judgment appealed 
should be reversed with costs. 

LEVI H. DAVID, 

Bond Building, 
Washington, D. C. 

' A. M. GOLDSTEIN, 

Bond Building, 

' Washington, D. C. 

ALAN B. DAVID, 

Bond Building, 
Washington, D. C. 

Attorneys for Appellant. 
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Complauit for Damages in Preventing Employment*! ^ 


hf THE 


DISTEICT COUBT OF THE UNITED STATES, 


Fob the District of Columbia. 


£k>WABD C. EiDWABDs^ 211 N. Fairfax 
Street, Alexandria, Va., 

Plaintiff, 


Med Oct 11,1 
1945. I 
^Charles E. 
^Stewart, Cleit 
Civil Action 
No. 31060. 


(1) James Stewart & Co., Inc., a cor¬ 

poration, 

(2) J. H. Deutschbedi Co., Inc., a 

corporation, 

(3) The Peteb F. Connolly Co., a 

corporation, 

Individnally, and doing business under 
the firm style and name of James 
Stewaet, Co., Associates, Washing¬ 
ton Building, 15th and New York 
Ave., N. W., Washington, D. C., 

Defendants. 


The jurisdiction of this Court is derived from Titte 
11, Sec. 301, and Title 11, Sec. 305, of the Code of La'^ 
for the District of Columbia, 1940 edition. j 

1. The plaintiff is an adult citizen of the Unit^ 

States, and is now residing in Alexandria, Virgin:^ 
and files this action in his own right. | 

I 

2. The defendants, James Stewart & Co., Inc., J. p. 
Deutschbein Co., Inc., and the Peter F. Connolly Cp., 
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4 are colorations, foreign to the District of Columbia, 
and that each transacts business within the District of 
Columbia, in that each of the said corporate defend¬ 
ants maintains a joint office in the Washington Build¬ 
ing in the District of Columbia, and transacts business 
therein individually and under the firm style and name 
of James Stewart Company Associates; that the cor¬ 
porate defendants are sued herein in their resi)€ctive 
corporate capacities, and also as trading and doing 
business under the firm style and name of James Stew¬ 
art Company Associates. 

3. The plaintiffi was at all of the times set forth in 

5 this Complaint, and still is, a competent and experienced 
accountant. That on or about September 18, 1941, and 
prior thereto, the defendants were engaged under writ¬ 
ten contract with the United States of America, for the 
construction of a Naval Air Base at Trinidad, British 
West Indies. That on or about September 18, 1941, the 
defdidants employed the plaintiff at a salary of $70.00 
per* week, as their senior accountant at said Trinidad, 
B.WJL, construction, and from about September 18, 1941, 
until on or about November 15, 1941, the plaintiff duly 
I)erformed the duties required of him as such senior 

accountant for defendants. 

« ^ 

5 4. That on or about November 15, 1941, due to ex¬ 

tremely adverse working conditions, the plaintiff sub¬ 
mitted to defendants at said Trinidad, B.W.I., construc¬ 
tion job, his voluntary resignation, which resignation 
was thereupon accepted; and thereafter, on, to wit, No¬ 
vember 21, 1941, the defendants delivered to the plain¬ 
tiff, the defend^ts’ letter addressed to the plaintiff, 
dat^ November 21, 1941, a copy of which is annexed 
hereto and prayed to be read and made a i)art hereof by 
this reference, marked Exhibit “A,’^ wherein defendants 
stated: 


“This is to certify that your release from the 
employ of this company has been had at your ownj 
request and without prejudice.” i 


5. That after November 21, 1941, after receiving the! 
aforesaid letter from the defendants, plaintiff returned! 
to the United States of America on or 2 d)out Novem-! 
her 26, 1941, and thereupon plaintiff diligently made 
many efforts to obtain employment, both as an account¬ 


ant and otherwise from corporations and others, other! 
than the defendants therein, that is to say, p laintiff 


applied for employment, among others, to the foUowin^ 
firms, corporations and associations as follows: | 


Pan American Airway System, 136 K 42nd Sti 
New York City, with offices in the District oi’ 
Columbia; 

The Arthur A. Johnson Corporation, and j 

Necaro Company, Inc., and [ 

Vermilya-Brown Company; each respectively of 
$150 Broadway, New York City; j 

The Arundel Corporation, and I 

The Consolidated En^eering Company, Inc., an<^ 
Hardaway Contracting Comi)any; teach respect 
tively of $606 Standard Oil Building, Baltimore, 
Md. I 

National Association of Begulars, of 941 Eye Stj, 
N. W., Washington, D. C. 

6. That plaintiff was required to, and he did fur¬ 
nish unto each of the prospective employers mentioned 
in paragraph 5 hereof, the names of his last previous 
employers, namely, the defendants herein; that aft^r 
inquiry was made by each of the aforesaid prospective 
employers as set forth in paragraph 5 hereof, of and 
concerning the plaintiff, directed to the said defendants 
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10 herein, as such former employers of plaintiff, such con¬ 
templated employment of the plaintiff was denied to this 
plaintiff by the said prospective employers, as afore¬ 
said, solely by and through the unlawful acts of the 
defendants as hereinafter set forth. 

7. Gl^e plaintiff avers that said defendants did con¬ 
spire, combine, confederate and agree together and with 
each other, to prevent the plaintiff in obtaining employ¬ 
ment from, to wit, December of 1941, to December of 
1912, and as a means of effecting the object thereof, 
between Nov^ber 21, 1911, and November 18, 1942,- 
the defendants caused to be mailed by means of the 

11 Uidted States mail, letters specifically of and concerning 

the plaintiff herein, his office, person, and professional 
dignity, property and profession, and ability, and means 
of livelihood, and which letter, copy of which is annexed 
hereto and hereby made a part hereof by this reference, 
and marked Rxhibit was addressed by defendants 

and by them mailed to the National Association of Beg- 
ulars, postage prepaid by defendants, and which letter 
was duly delivered via United States Mail, to the said 
addressee, as one of the series of letters addressed to 
individuals, firms, and corporations, set forth in para¬ 
graph 5 of this Complaint. That carbon copies thereof 
were also duly mailed to defendant’s office in Trinidad, 
B.WX, 3 copies thereof, one each to a Mr. Masterson, 
a Mr. CoaMey, and a Mr. Davidson; three copies were 
mailed by defendants to three contractors in New York 
City, N. y.; one copy to the office of the defendants in 
New York City and one copy of said letter was placed 
in the defendants’ permanent file, and one copy in thek 
daily file. 

8. That the aforesaid wrongs of defendants as afore¬ 
said were perpetrated as a means of causing, and did 
cause, a grave injury to plaintiff in his person, property. 


profession and business, and the same were inflicted by| 
the defendants as aforesaid, on account of and during | 
the period of time between November 21, 1&41, and thel 
date of the filing of this Complaint This plaintiff| 
then being engaged in seeking employment, and saidj 
injury being inflicted so as to interrupt, hinder, obstruct,! 
impede, deny, injure and oppress this plaintiff in the| 
free exercise and enjoyment of his right, to obtain 
employment as an accoimtant, or otherwise. 

9. That pursuant to said general conspiracy on th^ 
I)art of the defendants, the plaintiff has sustained greali 
losses and damages, which have been inflicted on him 
by virtue of the said conspiracy, and the acts of the 
conspirators done in pursuance thereof; that .the plainf 
tiff was prevented and deterred from being gainfully 
employed as he otherwise could and would have been ip 
his profession; that the conspirators intended that plain^ 
tiff should be injured, put to expense and lose employ^ 


ment as a result of their conspiracy; that plaintiff wa6 
forced and obliged to pay and expend a large sum of 
money in living expenses while he was unemployed, an<^ 
while seeking employment which was denied to him by 
the wrongful conspiracy as aforesaid, all to plaintiff’^ 
special damage which he claims; and suffered genenjl 
damages to his good name, responsibility and recognize^ 
ability as aforesaid; and plaintiff claims exemplary dan|- 
ages by reason of the breach by the defendants as afore¬ 
said, of the duty owed by defendants to plaintiff, 4s 
well as by reason of the failure and neglect of said de¬ 
fendants to use due care in writing and publishing let¬ 
ter and letters as aforesaid, all to the special, gener^ 
and exemplary damage to plaintiff. | 
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16 Wherefore, plaintiff demands judgment against the 
defendants and each of them, for damages in the sum 
of I ten thousand ($10,000.00) dollars, and costs. 

LEVI H. DAVID 
Bond Bldg. 
Washington 5, D. C. 

A. M. (K)LDSTEIN 
Attorneys for Plaintiff 
Bond Building 
Washington 5, D. C. 
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Notice 


Plaintiff demands a jury trial upon each and aU of the 
issues in this case. 


LEVI H. DAVID Aim A. M. GOLDSTEIN 

By Levi H. David 
Attys. for Plaintiff. 
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Exhibit **A” 
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(Filed Oct. 11, 1945. C!liarles E. Stewart, Clerk.) 

In Reference To 
Navy Department 
Bureau of Yards & Docks 
Contract No. y 4627 

Associates 

James Stewart & Co., Inc. 

H. J. Deutschbein Company, Inc. 

The Peter F. Connolly Company 

JAMBS STEWART COMPANY ASSOCIATES 

ComxACTOBS Fob 
TJ. S. Naval Air Station 
Tbinidad Ai!n> Bbitish Guiana 

November 21, 1941 

Mr. E. C. Edwards, 

San Jose Barracks, 

U. S. Naval Air Station, | 

Trinidad, B. W. L j 

J 

Dear Sir: | 

This is to certify that your release from the emplo^ 
of this company has been at your own request and with^ 
out prejudice. | 

Yours very truly, | 

JAMBS STEWART COMPANY ASSOCIATES | 

Faye Evans 
FAYE EVANS | 
Authorized Agent and Manager j 

cc:—^File 

Daily File 
Mr. Evans 
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i 
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90 


Exhibit 
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, (Filed Oct 11, 1945. Charles E. Stewart, Clerk.) 

I In Reference To 

Navy Department 
Bureau of Yards & Docks 
Contract No. y4627 

Associates 

James Stewart & Co., Inc. 

BL J. Deutschbein Company, Inc. 

The Peter F. Connolly Company 


STEWART COMPANY ASSOCIATES 


COITEB^OTOBS FOB 
U. S. Naval Air Station 
Airo Bbitish Oxtiana 


VIA AIR MAIL 


TC-12885 November 18, 1942 

Pers. 

$ 

National Association of Regulars, 

^ 941 Eye Street, Northwest, 

Washington, D. C. 

Gentlemen: 

This ofSce acknowledges receipt of your letter, dated 
November 6, 1942, addressed to this Company with re¬ 
spect to Edward C. Edwards. 

Mr. Edwards was employed as a Senior Accoxmtant 
from September 18„ 1941, to November 15, 1941. Al- 
thou^ this office gave him a letter on November 21, 
1941, stating that he was released from our employ at 




own request and without prejndice, his services | 
Trinidad were not satisfactory, j 

I 

Very truly yonrs, | 

JAMES STEWAET (X)MPANY ASSOCIATES | 
(Orig. Sighed) Mabion Davidson 
MARION DAVIDSON 
Authorized Agent 

i:ea I 

• » • t 

OinC-T'dad. (2) , | 

ROinC-NY ! 

Contractors-N.Y, (3) ! 

Mr; Masterson 

Mr. Coakley j 

Mr. Davidson 

File 

Daily File 
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^ Motion to Strike, or in the AltematiTe to Dismiss. 

In the 

DISTBICT COURT OF THE UNITED STATES, 
I Fob the Disteict of Columbia. 

(Filed Jan. 7, 1946. Charles E. Stewart, Clerk.) 



Edwabd C. Edwabds, 

Plaintiff, 

V. 


James Stewart Company Associates, 

et oZ., 


Defendants. 


Civil Action 
No. 31,060 


Come now the defendants in the above entitled cause 
and respectfully move this Court to strike the complaint, 
or in the alternative to dismiss the action for the fol¬ 
lowing reasons: 

1. The complaint is verbose and prolix. 

2. The complaint fails to state a cause of action. 

EDWAED M. CURRAN 
! Edwabd M. Cueban, 

i United States Attorney 

I DANIEL B. MAHER 

i Daniel B. Maheb, 

Assistant United States Attorney 
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Order* ^ 

Ik the 

DISTBICT COUBT OF THE TOTTED STATES, | 
Fob the Distbict of Columbia. j 

(Filed Mar. 15, 1946. Charles E. Stewart, Clerk.) j 


Civil Action ! 
No. 31,060 I 

I 32 


Upon consideration of the defendants’ motion to dis- I 
miss the Complaint for failure to state a cause of action, j 
and after argument by counsel representing the respec-1 
tive parties, it is by liie Court, this 15th day of March, I 
1946, 1 

’ . I 

Adjudged, Obdebed Aim Decbeed: I 

I 

That said motion be, and the same is hereby granted,! 
and the Complaint stands finally dismissed, with costs j 
against the plaintiff, on the ground that the said Com-| ^ 
plaint, and Exhibit thereto, constitutes a privileged com-1 
munication upon which no cause of action may be main-j 
tained. 

ALEXANDEB HOLTZOFF ; 

Justice j 

Seen: 

Daniel B. Maher 

Asst U. S. Attorney j 

Presented by: i 

A. M. Goldstein 
Levi H. David 
Attorneys for Plaintiff 
Bond Bldg. 


Edwabd C. Edwabds, 

' Plaintiff, 

vs. 

James Stewabt Co. Associates, et at ., 

Defendants. 


I 


12 


a I Notice of Appeal. 

Ik the 

DISTEICT COUBT OF THE UNITED STATES, 


Foe thtc DiSIBICT of Ck)LT7MBIA. 



Edward C. Edwabds, 

Plaintiff, 


vs. 


James Stewabt & Co., Inc., a corpora¬ 
tion, H. J. Deutschbeik Co., Inc., 
The Peter F. Cokkolly Co., a cor¬ 
poration, individnally, and doing 
business under the firm style and 
I name of James Stewart Co. Asso¬ 
ciates, Washington Bnilding, 15th 
and New York Ave., N.W., Washing¬ 
ton, D. C., 

j Defendants. 


Civil Action 
No. 3ioeo 
Filed 

*May 9,1916 
Charles £. 
Stewart, 
>Cleik 


Notice is hereby given this 9th day of May, 1946, 
that Edward O. Edwards, plaintiff in the above entitled 
36 cause, hereby appeals to the United States Court of Ax>- 
X>ealB for the District of Colombia from the.jndgment 
entered on the 15th day of March, 1946 in favor of the 
defendants in the above entitled canse against said Ed¬ 
ward C. Edwards. 

Levi H. David 
LEVI H. DAVXD, and 

A M. COLDSTEIN 
Bond Building, 1404 New York Ave. 

N. W., Washington 5, D. C. 

Attorneys for Plaintiff 
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To Clerk of Court: 

Please send copy of Notice of Appeal to 
Daniel B. Maher, Esquire, 

Attorney for defendsmts. 

District Court House, 

Washington, D. C. 

A. M. Ooldstein, 

Of cotmsel for plaintiff. 


Statement of Points Upon Whidi Plaintiff-Appellant ^ 

Rdies on AppeaL | ^ 

I 

(Filed May 10, 1946. Charles E. Stewart, Clerk.) 

The plaintiff-appellant, Edward C. Edwards, relies 
upon the following Points on Appeal to the United 
States Court of Appeals for the District of Columbia: 

I 

The trial court committed the following errors: ! 

L In holding that plaintiff’s Complaint and Exliibit^ 
thereto attached fail to state a cause of action. 

■ . I 

2. In not holding that said Complaint and Exhibit^ 

thereto attached state a cause of action in conspiracy[ 39 

against the defendants. | 

I 

3. In holding that the subject-matter of plaintiff’^ 

Complaint and Exhibits thereto attached constitute 4 
privileged communication upon which no cause of actioh 
may be maintained. I 

4. In not holding that said subject-matter of the Com¬ 
plaint and Exhibits thereto attached do not constitute 

a privileged communication. I 
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40 5. In not holding that, in view of defendants’ letter 

dated November 21, 1941 (Exhibit attached to 

the Complaint) delivered to plaintiff by defendants re¬ 
leasing plaintiff from the employ of the defendants was 
at' plaintiff’s own request and without prejudice con¬ 
stituted a waiver of privilege if any existed, which 
estopped defendants from rel 3 ring upon privilege. 

6. In granting defendants’ motion to dismiss, and in 
entering order or judgment dismissing plaintiffs’ Com¬ 
plaint. 

LEVI H. DAVID. 

« Bond Building, 

i Washington, D. C., 

A. M. GOLDSTEra, 
Bond Building, 

' Washington, D. C., 

Attorneys for Plaintiff-Appellant. 

Service of the foregoing Statement of Points is hereby 
acknowledged this 9 day of May, 1946. 

DANIEL B. MAHEB, 
Attorney for Defendants-Appellees. 
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No. 9300 


rllED "EB 2 61947 

M.SS» 


?intteb States! Court of Appeals! 

DISTRICT OF COLUMBIA. 


Edward C. Edwards, appellant 

V‘ 

James Stewart & Co., Inc., et al., Doing Business as James 
Stewart Company Associates, appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


GEORGE MORRIS FAY, 

United States Attorney. 
DANIEL B. MAHER, 

Assistant United States Attot'ney. 
SIDNEY S. SACHS 
Assistant United States Attorney. 
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^Sntteb ^tates( Cottrt of !3ppea({( | 

DISTRICT or COLUMBIA I 


No. 9300 

Edward C. Edwards, appellant 

v* 

James Stewart & Co., Inc., et al.. Doing Business as James j 
Stewart Company Associates, appellees i 


BRIEF FOB APPELLEES 


countesstatement of the case 

This is an appeal from an order granting appellees’ motion 
to dismiss appellant’s complaint. 

By his complaint (App. 1), appellant alleged that appellees, 
corporations, employed him from September 18, 1941, imtil 
November 10, 1941, as a senior accountant in connection with 
construction work in which they were engaged at Trinidad, 
British West Indies. He further alleged that on ot about No¬ 
vember 15,1941, due to adverse working conditions, he volun¬ 
tarily resigned; that his resignation was accepted, appellees 
delivering to him a letter stating: “This is to certify that your 
release from the employ of this company has been had at your 
own request and without prejudice.” 

The complaint further allied that after appellant’s resigna¬ 
tion he returned to the United States and sought employment 
with a number of employers, some of whom were specifically 
named in the complaint. It was alleged that appellant “was 
required to, and he did furnish” references to his prospective 
employers and that employment was denied to him after in- 

( 1 ) 
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quiry had been made of appellees. The complaint then alleged 
that appellees conspired, combined, confederated and agreed 
to prevent appellant from obtaining employment from Decem¬ 
ber 1941 to December 1942 and as a means of effecting this pur¬ 
pose that they caused to be mailed letters to various concerns 
in the United States. A copy of one such letter was attached 
to the complaint (App. 8): 

Novem3BR 18, 1942. 
National Association of Regulars, 

Eye Street Northwest, Washington, D. C. 

Gentlemen : This oflBice acknowledges receipt of your 
letter, dated November 6, 1942, addressed to this Com¬ 
pany with respect to Edward C. Edwards. 

Mr. Edwards was employed as a Senior Accountant 
from September 18, 1941, to November 15, 1941. Al- 
thou^ this office gave him a letter on November 21, 
1941, stating that he was released from our employ at 
his own request and without prejudice, his services in 
Trinidad were not satisfactory. 

Very truly yours, 

James Stewart Company Associates, 

(Orig. Signed) Marion Davidson, 

Marion Davidson, 

Authorized Agent, 

MD: ea 

cc: QinC-Tdad 
ROinC-NY 
Contractors-N. Y. (3) 

Mr. Masterson 
Mr. Coakley 
Mr. Davidson 
File 

Daily FUe 

It was alleged in the complaint that pursuant to said con¬ 
spiracy appellant has sustained great losses and damages; that 
he has been prevented from being gainfully employed. Dam¬ 
ages were sought in the amount of $10,000 (App. 1-6). 
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A motion to strike the complaint or in the altamative to ; 
dismiss the action was filed, the motion to dismiss being on the 
ground that the complaint failed to state a cause of action 
(App. 10). An order was entered (Holtzoff, J.) granting the ! 
motion to dismiss ^^on the ground that the said complaint, and I 
Exhibit thCTeto, constitutes a privileged communication upon j 
which no cause of action may be maintained.” (App. 11). | 

This appeal followed: | 

I 

SUMMABY OF ABOUKEHT j 

i 

The complaint failed to state a cause of action. Properly j 
interpreted it attempted to state a cause of action fw libeL 
Since it failed to charge that the allegedly tortious letter | 
written by appellee was false however, no valid claim for lib^ | 
was stated. | 

Even assuming that a charge of falsity might be inferred from I 
the complaint, the all^ations did not create an issue of fact i 
for the jury. The correspondence was qualifiedly privil^ed ! 
and therefore it was necessary few: appellant to all^e and i»rove i 
malice in fact. It is very doubtful that the comjdaint alleged | 
malice, but if it did, it plainly specified that the malice was to 
be inferred from the writing of the second letter. This sped- | 
fication raised a question of malice in law which was properly 
determined by the court on a motion to dismiss. 

ABGUMENT 


The complaint failed to state a cause of action 


Appellant maintains that his complaint was impropa-ly 
dismissed because it stated a valid cause of action for dvil 
conspiracy to prevent employment (Br. 7, 10). Apparently 
recognizing that the letter stating his services to be satisfac¬ 
tory was privileged, he confines his argument to the proposi¬ 
tion that the privilege was waived by appellees when the first 
letter describing his release as “without prejudice” was given. 
In this connection the argument is made that the second letter 
contradicted, the first and appellees were prevented by estoppel 
from so changing their position. 


I 


I 
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I The complaint in substance was for libel 

It is submitted that the court below was correct in ruling 
that appellant's complaint did not state a cause of action. Iii 
civil conspiracy the gist of the action is not the conspiracy 
charged, but the tort working damage to the plaintiff.' The 
allegation of conspiracy constitutes merely matter of aggrava¬ 
tion and, in some cases, affords to the injured person a remedy 
against persons not otherwise connected with the wrong. 
Cooley on Torts (4th Ed. 1932) § 74. 

The question, therefore, narrows to whether the writing of 
the second letter by appellees constituted a tortious act. Ap¬ 
pellant maintains repeatedly that such writing constituted a 
tort in that it prevented him from obtaining employment. It 
is apparent, however, that the tort, if .any, was libel, the alleged 
interference with appellant’s employment being only an ele¬ 
ment in the computa,tion of damages. Cooley on Torts, supra, 
§ 225, p. 179. 

It is significant in this conn^tion that the complaint 
did not allege that the second letter written by appellees was 
false. This it is submitted constituted a concession that the 
second letter was true, and thereby excluded the possibility 
of recovery, since “the truth is an absolute defense in an ac¬ 
tion for libel.” Sullivan v. Meyer, 78 U. S. App. D. C. 367, 
141F. (2d) 21 (1944) cert. den. 322 U. S. 743. 

The second letter was privileged 

Even assuming, however, for this argument, that allegations 
of' falsity might be inferred from the complaint, the fact 
remains that the communication was clothed with a privilege 

^NaUe V. Oyster, 230 U. S. 165 (1913); Jones v. Kennedy, 73 App. D. C. 
292, 297,121 Fed. 2d 40, 45 (1941) cert den. 314 U. S. 665; Etoald v. Lane, 
70 Ai^. D- C. 89, 104 F. 2d 222 (1939) cert. den. 308 U. S. 568; Cooper v. 
OTCormor, 69 App. D. C. 100, 99 F. 2d 135 (1938) cert den. 305 U. S. 643; 
HoMSon V. Nicoll, 40 App. D. C. 228, 236 (1913), American Ann. Cases, 1914 
C. p. 763; State of Missouri v. Fidelity and Casualty Co., 107 F. 2d 343 (C. O. 
A. 8, 1939), Lewis Invisible Stitch Machine Co. v. Columbia Blind Stitch 
Machine Mfg. Co., 80 F. 2d 862 (C. C. A. 2, 1936); Martin v. Ebert, 245 Wis. 
341,13 N. W. 2d 907,152 ALR 1142, 1149 (1944); Prosser on Torts (1941), 
p. 1095. 
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which, as a matter of law, barred the complaint. “The law i 
recognizes, under certain circumstances, a privilege, in the j 
absence of malice, i. e., a qualified privil^e, to make defam- | 
atory statements against another even if false. Thus the state- , 
ment of a master as to the character of a servant, made in good ! 
faith in answer to an inquiry by one contemplating employ- [ 
ment of the servant, is privileged though untrue. Solow v. j 
General Motors Truck Co. (CCA) 64 F. (2d) 105, certiorari [ 
denied 290 U. S. 629, 54 S. Ct. 48, 78 L. Ed. 547.’^ Washington \ 
Times Co. v. Bonner, 66 App. D. C. 280, 284, 86 F. (2d) 836, | 
840, 110 ALR 393 (1936). When the occasion is privileged, j 
“the plaintiff may not recover, although he proves that de- j 
fendant used language actionable per se and that same was j 
false, unless he goes further and shows that in using same j 
defendant was moved by actual malice, such as ill will, spite, i 
grudge, or some ulterior motive.” Montgomery Ward & Co. v. , i 
Waison, 55 F. (2d) 184 (CCA 4,1932). It is settled, of course, | 
that the question of privilege is one of law for the court to I 
decide. Brice v. Curtis, 38 App. D. C. 304 (1912); Norfolk | 
and Washington Steamboat Co. v. Davis, 12 App. D. C. 306 j 
(1898); Annotation at 26 ALR 830. [ 

I 

No factual issue as to malice was raised by the complaint | 

It is clear therefore that the occasion was privileged and that j 
appellant’s cause of action was properly barred unless he so ! 
alleged malice as to create an issue of fact for a jury. In this ! 
view it becomes necessary to determine the extent, if any, to ! 
which*the complaint allied malice. The pertinent all^a- I 
tions of the complaint are that the alleged wrongs by appellees I 
“were perpetrated as a means of causing * * * a grave i 
injury to plaintiff in his person, property, profession and busi- [ 
ness * ♦ ♦ plaintiff then being engaged in seeking em- ! 
ployment, and said injury being inflicted so as to interrupt, | 
hinder, obstruct, impede, deny, injure and oppress this plain- | 
tiff in the free exercise and enjoyment of his right, to obtain j 
employment * * *.”(Par. 8). It was further alleged “that j 

the conspirators intended that plaintiff should be injured, put ! 
to expense and lose emplo 3 maent as a result of their conspir- | 
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acy * * Exemplary damages were claimed ^T>y reason 
of tlie lM?each * * * of the duty owed by defendants to 
pkuntiff, as well as by reascm of the failure and neglect of said 
defendants to use due care in writing and publishing letter and 
letters aforesaid * * (Par. 9) 

These allegations, it is submitted, failed to create an issue 
of fact f<M* the jury. While it may be true that the word 
“malice” need not be used. White v. Nichols, et al., 3 How. (44 

U. S.) 266 (1845) and that “malice ♦ ♦ ♦ may be 
averred generally,” Rule 9, Federal Rules of Civil Procedure^ 
it is submitted that in the instant case no issue of fact as to 
malice sufficient to warrant its consideration by a jury was 
raised. It is highly significant in this respect that the com¬ 
plaint did not mention malice and that, as previously noted,, 
it did not all^ that the contents of the second letter w^ 
false. Consequently it appears that the complaint failed to 
allege malice in any way. 

It might be conceded for purpose of argument, however, that 
appellant intended by his complaint to allege malice and there 
would still remain an insurmountable obstacle to his case, in 
that the allegation did not raise an issue of fact as to the exist¬ 
ence of malice. On the contrary it appeared plainly from the 
complaint that appellant either conceded there was no malice 
or reli^ upon the second letter to establish it. This conclusion 
is compelled by the failure in the complaint to employ the word 
“malice” and by the suggestion that the publication resulted 
from negligence, or, as appellant puts it, the failure “to use due 
care.” It is fortified by the absence of any suggestion that any 
of appellees or any of their employees held any iU-will for ap¬ 
pelant and by the failure in the complaint to all^e any of the 
usual circumstances from which malice may be inferred.* Thus 
there appear no allegations that the statement was untrue; that 
it was voluntary rather than responsive to an inquiry; that it 
related to misconduct occurring after the period of employ¬ 
ment; that it was made to an improper person; that it was 
improperly or unnecessarily published; that its language was 

^ The subject is exhaustively treated in the LBA note to Wabash R. R. Co^ 

V. Toutiff, 162 Ind. 102. 60 N. E. 1008, 4 LRA (NS) 1001, 1115 (1004). 
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more violent than the occasion required; or that an explanation 
was refused. These considerations compel the conclusion that 
if appellant sought to show malice, he relied completely upcm 
the writing of the second letter for his proof. 

The impression thus given by study of the complaint finds 
strong support in appellant’s argument on appeal There no 
discussion appears with reference to the existence of malice. 
The essence of the contention rather is that there is no burden 
on appellant to allege and prove malice because appellees are 
estopped from interposing the defense of privilege. The 
argument appears to be a studied evasion of the question of 
malice. 

' In only one respect may the complaint be said to justify an 
inference of malice. This is the suggestion that the second 
letter was inconsistent with the earlier one which had been 
given. As to this, however, the complaint included all the 
relevant facts and, it is submitted, they were insufficient to 
justify submission of the issue to the jury. The second letter 
was written in reply to an inquiry instigated by appellant. It 
expressed only the most temperate expression of opinion, no 
unwarranted or uncalled for attack on appellant being set forth. 
Mweover it was not, as appellant suggests, necessarily incon¬ 
sistent with the first, because plainly an employer might accept 
a tendered “resignation without prejudice” when in fact the 
employee’s services were unsatisfactory. “Prejudice” in this 
sense conveys the idea of an affirmative black marie on the 
employee’s record. Ih many cases such a stigma obviously 
would not be warranted by services which were merely unsatis¬ 
factory. These considerations, taken with those previously 
mentioned, would not support a finding that the writing of the 
second letter in and of itself evidenced malice. 

In these circumstances it appears that reasonably interpreted 
the complaint asserted a cause of action based on a privilege 
communication and, construed most favorably to appellant, 
depended for proof of malice solely upon the allegation con¬ 
cerning the second letter and the circumstances under which 
it was written. These allegations presented a question of mal¬ 
ice in law, not of malice in fact, and therefore were appropri¬ 
ately disposed of on appellee’s motion to dismiss, since there 
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was no issue for the jury. See National Disabled Soldiers 
League v. Haan, 55 App. D. C. 243, 248,4 F. (2d) 436 (1925); 
Annotation at 26 ALR 852. 

A striking analogy appears between the situation in the 
present case and that considered by this court in Fletcher v. 
Evening Star Newspaper Co., 72 App. D. C. 303, 114 F. (2d) 
582 (1940) cert, denied 312 U. S. 694, which was an appeal 
from an order sustaining appellee’s motion for summary judg¬ 
ment in a Hbel suit. Considering the suflGiciency of the allega¬ 
tions of malice, this court used language particularly appro¬ 
priate in the instant case (p. 585): 

Although the declaration alleges and the plea denies 
i that the publication was made in this case maliciously, 
i appellant sets forth in his pleadings and argument no 
specific facts to show the existence of malice in fact or 
otherwise than by inference merely from the publication 
of the article which is claimed to be false, and his 
I affidavit filed in opposition to appellee’s motion for 
judgment shows clearly that his pleading was intended 
to charge only malice resulting from such a publication. 
The article itself gives no evidence upon its face of the 
existence of malice. Nor did appellant contend, either 
i below or here, that there were malice and facts to* show 
it, other than as might be inferred from the publication. 
His entire argument has been confined to the claim that 
jurisdiction was entirely wanting, the respective judicial 
orders totally void,, the proceedings nullities, and there¬ 
fore that the article was untrue, defamatory and want¬ 
ing even in qualified privilege. He says, in effect, that 
the proceedings were not judicial in character, and there¬ 
fore the publication was not privileged, conditionally 
or otherwise, and in consequence was malicious. In 
view of these facts, including both the absence of speci- 
,1 fication of any other facts tending to show actual malice 
and the presence of what amounts to a specification upon 
a consideration of the pleadings as a whole, we think 
! that the allegations of the declaration concerning malice 
must be construed as charging the existence of malice 
I in law, which results merely from unprivileged publica- 
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tion of defamatory matter, not of malice in fact. There | 
was, therefore, no genuine issue of material fact in this | 
respect. j 

There remains for brief discussion appellant’s argument that | 
appellees, by giving the first letter, were estopped from writing | 
the second letter and waived the defense of privilege. | 

**To work an estoppel, a recital must clearly, with particular- j 
ity, beyond doubt and without ambiguity, aflSrm or deny some | 
present or particular fact or admit some liability definitely | 
stated. It must be c^tain to every intent and cannot be taken | 
by argument or inference ♦ ♦ * Before an admission or | 
recital can have such an effect, it must be so certain as to admit i 
of no other conclusion.” City of Chicago v. Joseph, 95 F. ‘2d, I 
444, 446 (C. C. A. 7,1938) cert. den. 304 U. S. 57§^ '; T 

As previously stated the second letter written by appellees i 
■ was not inconsistent with the first. And surely the first did | 
not contain any statement of fact so unambiguous as to work an 
estoppel. In addition, it was allied in tbe complaint (Par. 

6) that appellant “was required, to * * * furnish unto 
his each of the prospective employers * * ♦ the names 
of * * * defendants herein.” Prom this, too, it is dear 
that there was no estoppel, since appellant was not “induced” | 
by the letter “to do something different from what otherwise | 

would have been done * * *.” Salonen v. Paanenen | 

(Mass. Sup. Jud. Ct.) Jan. 6,1947,15 LW 2429. i 

There being no estoppel, it follows plainly that there was no I 

waiver of the privilege. I 

COKCLUSIOK I 

I 

For the forgoing reasons it is respectfully submitted that j 
no cause of action was stated by the complaint and its dismissal | 
should therefore be affirmed. j 

George Morris Fay, j 

XJnited States Attorney. ! 

DANiEii B. Maher, I 

Assistant United States Attorney. \ 
Sidney S. Sachs, i 

Assistant United States Attorney. \ 
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